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EVOLUTION OF US FEDERALISM
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1798 – 1900: CONSOLIDATION AND DUAL FEDERALISM

 100 years of consolidation as federal state, with civil war of 1865 as 
turning point

 National (federal) government was limited in its authority to those powers 
enumerated in the Constitution

 Doctrine of “implied powers” and the "necessary and proper" clause of 
Article I of the Constitution have expanded federal powers

• Western territorial expansion, industrial revolution and global 
developments drove national government expansion

• Supremacy clause: national government is the creation of the people and 
not the states and federal law is the supreme law of the land 

• Congress' authority under the commerce clause to regulate commercial 
activity with no limits except those expressly stated in the Constitution. 



 Bill of Rights / 10th Amendment (1791) protected state rights: all powers not 
expressly delegated to national government by the Constitution are reserved for 
the states

 Early doctrine of Nullification (1798): claim that states could suspend operation or 
implementation of federal law it deemed  unconstitutional. 

 Internal Improvement Debate (1800) : Dispute on national government power to 
invest in roads and canals to encourage settlements and foster commerce without 
a constitutional amendment that provided explicit authority

 States' Rights Doctrine (1815). Forces urging states to protect citizens against the 
acts of Congress not authorized in the Constitution.

 Dual federalism: national and state governments were equal partners with 
separate and distinct spheres of authority. Little collaboration between levels of 
government.

 Civil War (1860) addresses role of the federal government and nature of the union. 

1798 – 1900: CONSOLIDATION AND DUAL FEDERALISM



1865 – 1900 : DUAL FEDERALISM – 2nd PHASE

 Dual federalism but increasing  presence of national government into new areas. 

Industrial revolution drives effort to regulate commerce and monopolies

 1887: Interstate Commerce Commission Act strengthened Congress' role in the 

regulation of commerce among states

 1890: Sherman Anti-trust Act allowed Congress to control business monopolies 

and paved the way for larger role of national government in the economy.

 1868: 14th amendment (Due Process and Equal Protection Clauses) restricted 

state rights, strengthened federal judicial powers, gave Congress enforcement 

powers, and laid the foundation for future federal expansion.

 In the area of civil rights, the Court was far more restrictive: ruled that state and 

national citizenship were separate and distinct and state had the right to regulate 

right to vote, it upheld state laws restricting freedoms and constitutional 

protections of certain gender or racial classes, it upheld ”Separate but Equal 

Doctrine” allowing racial segregation



1900 - 1960 : COOPERATIVE FEDERALISM

 Exponential expansion of the federal government:

 Theodore Roosevelt's New Nationalism

 16th Amendment authorized federal income tax, providing means of 

developing and expanding grant-in-aid system.

 1933 to 1938 -- New Deal - "the geological fault line" in US federalism: as a 

response to Great Depression great expansion of national government in 

economic and social policy. 16 on-going programs were established and 

fundamentally changed the power relations between federal and state 

governments.

 New form of federalism: greater cooperation and collaboration between 

levels of government. 

 Further expanson to address War War II effort and reconstruction

 1950s Supreme Court struck down, as unconstitutional, earlier doctrine of 

"separate but equal" leading to federal action against states, but it also 

prompted a new wave of action by states intent on resisting the Court's 

decision



1960s : CREATIVE FEDERALISM

 Johnson's Great Society program shifted power relationship between 

government levels toward the national government through expansion of grant-

in-aid system and increased use of regulations.

 Volume of federal regulations increased as federal government became 

increasingly involved in new areas to achieve socially objectives (fight to poverty, 

social justice)

 The Great Society programs used states and local governments as intermediaries 

or agents to implement national policies, expanding the tools of cooperative 

federalism

 Federal involvement was justified as long as Congress could establish a national 

purpose for such actions. 



1970s-1980s : NEW FEDERALISM

 Continuing disputes over nature of federal system - shifting balance to the states

 Nixon and Ford attempts to rebalance relations reforming grant system (from 
grants to revenue sharing and consolidation of federal programs)

 Supreme Court ruling against Fair Labour Standards Act on minimum wage and 
working hours for public employees as violation of state sovereignty (10th amd)

 Reagan re-opened a fundamental debate on the nature of the union:  "the federal 
government did not create the states, the states created the federal government.”

 Attempt to fundamentally restructure the federal system by limiting the activities 
of the federal government and returning powers to the states

 Omnibus Budget Reconciliation Act consolidated social programs into block grants

 Regan 2 didn’t manage to pass legislation to reallocate to the states responsibility 
and resources for welfare, food stamps, and medicare.

 80s: Supreme Court invalidated more national laws on
federalist grounds than in the previous two centuries.



 Clinton's Reinventing Government Initiative and Republicans' Contract 
With America both address power relationships in the federal system and seek to 
devolve greater authority to state and local levels of government. 

 Objectives: reduce federal deficit and greater efficiencies in federal administration

 Tools: (1) unfunded federal mandate legislation (federal government must assess 
cost/benefit impact of federal legislation on lower governments), (2) regulatory 
reforms (consolidation, deregulation); and (3) legislation to eliminate, downsize, 
consolidate, or block grant federal programs

 1995-1997 -- Republican majority in both houses of Congress moved to fulfil 
its Contract with America, with mixed results on fiscal federalism (new block grants 
in the areas of law enforcement, rural development, and welfare but no on 
education, food stamps, and Medicaid)

 Key Supreme Court cases limiting power of the federal government and narrowing 
interpretation of commerce clause in favour of state rights and ruling that federal 
government can’t compel states to enact or administer federal regulatory programs. 

1990s : NEW FEDERALISM



2000 – TODAY: CONTEMPORTARY TRENDS IN U.S. FEDERALISM

 REVERSED STRONG TREND TO STATE RIGHTS OF 1980-2000 as a result of need for greater

federal intervention after 9/11 (internally and externally) and the 2008 financial crisis

which have greatly expanded the federal government

 Tension between federal and state level remains a permanent feature of US system

(Obamacare)

 COOPERATIVE FEDERALISM lives on – permanent feature of US system

 FISCAL FEDERALISM has been altered towards more flexibility to the states but balance

of power not greatly changed as over 50% of revenues are federal

 Raise of ”COERCIVE FEDERALISM”: federal government pressures the states to change

their policies by using regulations, mandates, and federal pre-emptions

 Raise of state initiatives in federal areas (lead in pollution and global warming)

 Raise of “COMPETITIVE FEDERALISM”: states use policies and tax and social regimes to

attract businesses and jobs


